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IN T}M CIRCUIT COURT OF TI{E l lth
JUDICIAL CIRCUIT IN AND FOR
MIAMI-DADE COUNTY, FLORIDA
GENERAL JURISDICTION DIVISION

Case No. lB-c,a1qtt (A<3t d-

JESUS PACTIECO; JOSE PACIMCO
and ZUNILDA PACIIECO,

Plaintiffs,
v.

PEDRO J. GARCIA, as Property Appraiser
of Miami-Dade County, Florida;
MARCUS SAIZ DE LA MORA, as Ta><

Collector of MIAMI-DADE COUNTY, Florida;
and LEON M. BIEGALSKI, as Executive
Director of the State of Florida Deparhnent

of Revenue,

r:r;, . ,' Defendants.

COMPLAINT

Plaintiff-Taxpayers JESUS PACI#CO, JOSE PACI{ECO and ZTINILDA

PACIIECO file this Cornplaint against the above-named Defendants and allege as

follows: .

ALLEGATIONS COMMON TO ALL COUNTS
:i.'r..ji.{t.1 ,,

i:'r'1r: "t Th's is an action to contest property tax assessments and property tax

liens irnposed against certain real property situated at 1436 Michigan Avenue,

Miami Beach, Florida, identified by property to< folio no. 02-4203-009-7010
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("Subjeot Property").

2. At all times material to this Complaint, JESUS PACIIECO, JOSE

PACHECO and ZUMLDA PACHECO were the owners of and ta><payers with

respect to the Subject Property. At all times material to this Complaint, the Subject

Property was continuously and without intemrption the permanent residence of

JESUS PACI{ECO where he had his true, fixed and permanent home and principal

establishment to which, whenever absent, he had the intention of returning.

'"3; ""'Thi, action is timely filed and all conditions precedent to the bringing

of this'action have been met or waived. Receipt for taxes paid on the Subject

P-ptr,ty for 2017 representingat least the amount the taxpayers admit in good faith

to be due:and owing is attached to this Complaint as Exhibit A.

4. This Court has jurisdiction pursuant to section l94.l7l(l), Florida

Statutes, which provides that the circuit courts have original jurisdiction at law of all

mattdt'S teliiting to property taxation.

5: Defendant PEDRO J, GARCIA is the duly-elected Property Appraiser

of Miarni-Dade County, Florida, and is a proper defendant in this action under

section 194.L81(2), Florida Statutes.

6i' Defendant MARCUS SAIZ DE LA MORA is the Tax Collector of

Miami-Dade County, Florida, and is a proper defendant in this action under section

194.181(3), Florida Statutes, because this suit includes the collection of ad valorem

ili:. i 'i
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properlry taxes and property tax liens on the Subject Property.

7 Defendant LEON M. BIEGALSKI is the Executive Director of the

State of Florida Department of Revenue and is the official of the state government

responsible for overall supervision of the assessment and collection of ad valorem

taxes througJoout the State of Florida. $$ 195.027, 195.0012, 213.05, Florida

Statutes. The Defendant LEON M. BIEGALSKI is joined herein pursuant to section

194.181(5), Florida Statutes, because certain ad valorem property tax assessments

and liens:are contested on the grounds that such assessments and liens are contrary

to the laws and Constitution of the State of Florida and Department ofRevenue rules.

c.9uNT r - 2016 HOMESTEAp EXEMPTTON

'8:' , Plaintiff-Taxpayers adopt paragraphs 1-7 of this Complaint as though

set f0rth'ver6atim.

': g'' 'fhe Property Appraiser notified JESUS PACI{ECO by letter dated July

14,2A16,that renewal of his homestead exemption for year 2016 was "disapproved

for the following rcason(s)" :

'lOwner not eligible for exemption."

The "Notice of Disapproval of Application for Property Tax Exemption" is attached

hereto hnd incorporated herein by reference as Exhibit B.

'i:" IO!,''i:JESUS PACFDCO frled a petition to the Miami-Dade County Value

Adjustment Board ("VAB") seeking to reverse denial by the Property Appraiser of
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I

renewal of 2016 homestead exemption.
i'

11,. In support of the VAB petition, JESUS PACFffiCO asserted that the

Properlry Appraiser's Notice of Disapproval dated July 14, 20l6,was both untimely

and substantively invalid pursuantto section 196.193(5)(a) and (b), Florida Statutes,

which provide as follows:

"(5Xa) If the property appraiser determines that any property claimed
as wholly or partially exempt under this section is not entitled to any
exemption or is entitled to an exemption to an extent other than that requested
in the application, he or she shall notifv the pq or organization frling the
application on such property ofthat determination in writingon or before Julv

the

(b) The notiJication mtnt slate in clear and unambiguous
"|lhnguoge the specifrc requirements of the state slatutes which the property

appraiser relied upon to deny the applicont the exemption with respecl to
the subject properly. The notitication must be drafted in such a way that a
ressonableperson can undersland specific uttributes of the applicant or the
qpplicant's use of the subjectproperty whichformed the basisfor the denial.
The notice must also include the specilicfacts the propeily appraiser used
to determine that the applicantfailed to meet the slatutory requfuements. I!
a propertv a.poraiser fails to proviie a notice that comolies With this
sibsectio4, anv denial of an exemptioq or an attempted denial qf an
qryemption is iryvalid." (Emphasis added.)

-,i

i2';;:.,t After a hearing on the petition, the VAB attorney Special Magistrate

recommended that the Property Appraiser's exemption denial be overturned and that'i ..i

renewal of homestead exemption for 2016 be granted. The attorney Special

Magistrate summarized the Taxpayer's evidence as follows:

..T'P 
ITAXPAYER] PRESENTED EVIDENCE AT HEARING THAT

NOTTCE OF DENTAL OF rmx [HOMESTEAD EXEMPTTO]I] By
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. ,.PA [PROPERTY APPRAISER] WAS UNTIMELY, LATE[,]
INVALID AND VOID AS PER FLORIDA STATUTES."

:-

The Special Magistrate based her recommendation to grant 2016 homestead
exemption on the following findings:

..TP ESTABLISTIED AT I{EARING THAT PA'S
DISAPIPIROVAL OF Tp'S r{EX EXEMPTION DrD NOT MEET
THE STATUTORY REQUIREMENTS OF FLORTDA STAT 196.t93
OF NOTICE AS IT WAS DATED AFTER 711116 AND TFM
REASON FOR TIIE DEMAL IS EXTREMIE]LY VAGUE AND
INSUFFICIENTLY COMPLETE t. ] STATUTE REQTIIRES TIMELY
DENTAL PLEAD WrTH SPECTFiaTTY [.]"

A conformed copy ofthe "special Magistrate's Findings ofFact/Conclusions of Law

and Recommendations to the Miarni-Dade County Value Adjustrnent Board Real
,.. .,

Properlry'Legal Issues for Tax Year 2076" for VAB Agenda Item No. 16-33865

entered March 28,20L7, is attached hereto and incorporated herein by reference as

Exhibit C.
t,

t,.,i l- : ,t .

i:3:..''"'On May 3 l,2Ol7,the VAB adopted the Special Magistrate's Findings
ii.,.,l

of Fact;'iQonclusions of Law and Recommendations to the VAB and certified the

results: E-xhibit D. On lune 22,2017, the Miami-Dade County Property Appraiser

recertified the real property assessment roll to include the VAB results. Exhibit E.

14. Based on the results of the VAB proceedings as certified by the

Property Appraiser, the Tax Collector iszued a corrected tax bill to the Taxpayers

with resjlecf to the Subject Property correcting the tan bilt based on the renewal for
,'',,i

2016 of the pre-existing homestead exemption, with the following value:

r i'!-
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Assessed Value $922,506.

Exhigi,t,F.

, ,1i5., UTon review of the results of all VAB hearings for tax year 2016, the

Property Appraiser disagreed with decisions of the VAB for 53 taxpayers within the

scope of section 194.036(1)(a), Florida Statutes, which provides as follows:

Chapter 194

ADMIMSTRATIVE AND JUDICIAL
REVIEW OF PROPERTY TAXES

194.036 Appeals.-Appeals of the decisions of the [value adjustment]

board shall be as follows:
(1) If the property appraiser disagrees with the decision of the [value

adjustment] board, he or she may appeal the decision to the circuit court if
ine or'more of the following criteria are met:

,,(a) The nrooertv aporaiser determines and. afiffumativelv asserts in

fnv lesal nrqceedins that there is a slecific eonstitational or stututom

violation, or a specific violation of administrative rulg!s..- in lhe
' decision of the fvalue adiustutentl board.... (Ernphasis added.)

i
,,;.

''1,6. As prescribed by section 193.122(2), Florida Statutes, the Properly

Appraiser filed suit in this Court with respect to each of the 53 such taxpayers.

Composite Exhibit G. Pursuant to sections90.202 and90.203, Florida Statutes, this

Court is_authorized to and is hereby requested to take judicial notice of the 53 actions
'. : .l ..-

\:: ..-.,1

filed by,Ihe Property Appraiser and listed in Composite Exhibit G.

17, Conspicuous by its absence from the list of civil actions filed by the

PropertyiAppraiser to appeal legal or value petitions granted by the 2016 VAB is
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r : 1,,

any suit'filed against the petitioning Turpayers herein with respect to the Subject

PropeXty to reverse the 2016 homestead exemption renewal granted by the VAI}, as

the Legislature authorized the Property Appraiser to do, in section l94.A36OXa) &

(b), Florida Statutes, and as he did with respect to the 53 matters listed in Composite

Exhibit G.

18. Instead of filing suit under section 194,036 to reverse the 2016 VAB

grant of homestead exemption to the Subject Property, in the 30-day window

betwe6n May 31 and lune 30, 2017, the Property Appraiser filed on July 6,2017 a

homestead exemption clawback lien, purportedly pursuant to sections 1 96. 1 6 1 ( 1 Xb)

and 1B6.011(9)(a), Florida Statutes, after 30-day notice to the Taxpayers. Exhibit

H.:

1,9. For tax year 2017, the hoperty Appraiser initially issued a notice of

disapproval of homestead exemption with respect to the Subject Property, but after

revieW:of,the''1'arpayers' VAI} petition, staff-granted (i.e., stipulated to) the 2017

home$tead exemption, at the same time providing notice to the Tanpayers that the

VAB did npt provide a forum for litigation of homestead exemption lien. Composite

Exhibit Ii

20. As a matter of law, the only recourse available to a Property Appraiser

seeking to reverse a grarft of homestead exemption by the Value Adjustment Board

is the'filing of suit against the taxpayer pursuant to section 194.036(1)(a), Florida

' 
., '':-:!

''j . L,,i
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Statutes. Reversal of a VAB grant of homestead exemption cannot be lawfully

effectuated through the frling of a homestead exemption clawback lien by the

Property Appraiser. Consequently, the filing of a homestead exemption clawback

, 
'.,i

lien in'lieu of an action filed by the Property Appraiser in accordance with section

194.036(1)(a), Florida Statutes, is a nullity.

WHEREFORE, the Plaintiff-Taxpayers pray the Court to enter judgment in

their favor and against the Defendant Property Appraiser, nullifring the Property

Appraiser's homestead exemption clawback lien for 2016; directing the Property

Appraiser to record forthwith in the public records of Miami-Dade County a vacatur

of such lien; and imposing sanctions against the Property Appraiser, including costs

and iitttl**ey?s fees, and providing such other and further relief to the Plaintiff-

l.t-i . j \/

Taxphyers,as may be just and proper.

COI]NT II _ 2017 HOMESTEAD EXEMPTION *CAP"

, ,,21. Plaintiff-Taxpayers adopt paragraphs 1-7 of this Complaint as though

set forth verbatim.

22. The 2016 homestead exemption was granted to the Subject Property by

the VAB. Exhibits C & D. The Property Appraiser recertified the real property

assedtinbiit rcill to include the VAB results, Exhibit E, with the assessment of the

Subjedth'operty at a"capped" assessed value of $922,506. Exhibit F.

23. The Property Appraiser did not file suit to contest the VAB grant of

I



. Jesus Pacheco, et al- v. PedroJ. Garcia, et al.
Complaint

renewed homestead exemption for 2076or the "capped" value for 2076 of $922,506,

.:'l',:l' ii:'.:
Exhibit G.

,' ,'. : ,,

)q. The Property Appraiser granted renewed homestead exemption to the

Subject Property for 2017 . Composite Exhibit I.

25. The cost of living increase for 2017 for homestead exempt properties

was 2.lo/o. Exhibit I. Therefore, the "capped" value of the Subject Property for

2017 is $941,878. Section 193.155(1Xa) & (b), Florida Statutes.

26. The Property Appraiser purported to remove the "cap'n on the Subject

-,;:.-i --':' I

Proptrrty for 2017 by frling a homestead exemption clawback lien for tax year 2016,

' .':

after 30 days' notice, on July 7, 2017. Exhibit H. The homestead exemption

clawba,ck lien could not lawfully remove the "capped" value of 5922,506 for 2016,

nor invalidate the renewed "cap" for 2077, because only the Court has authority to

adjudicate and reverse a homestead exemption granted by the Value Adjustment

Board, and then only through suit filed by the Property Appraiser within 30 days in

accordance with sections 19 4.A3 6Q)(a) and 193 .122, Florida Statutes.

'i:iiiTit:: Be"urr" the Property Appraiser failed to file suit pursuant to sections

194.038(1)(a) and 193.122, Florida Statutes, to reverse the VAB grant of 2016

homestead exemption and "capped" value of $922,506 for 2016, the Property

Appraiset waived the right to contest the "capped" value of $941,878 on the Subject

Property'for 2017 when he renewed the homestead exemption for 2077 . Composite
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28. Notwithstanding waiver of his statutory right to file suit under section

L94.036(IXa) to seek judicial review of the 2016 VAB renewal of homestead

exemption and "capped" value of $922,506, the Property Appraiser contrived to

contest the "capped" value for 20t7 . This he did by retying not on any court decree

reversing the 2016 grant of homestead exemption by the VAB--which would have

been impossible, since the Property Appraiser deliberately failed to file any suit

contesting the 2016 VAB grant of homestead exemption--but by filing the

homestead exemption clawback lien for 2016 on July 7, 2017, after the May 31,

2017 VAB adoption of the Special Magistrate's recommendations to grant 2016

homestead exemption and "capped" value of $922,506, and after the Property

Appraiser's June 22,2017 recertification of the results of the VAB determination

decisions for the 2016 tax year.

'''29!' 
Over the Taxpayers' vigorous and repeated objections, the Property

Appraiser sought and obtained from the 2017 VAB removal of the $941,878

"capped" value for 2017 .

30' For trur year 2017, the Propefty Appraiser initially issued a notice of

disapproval of homestead exemption with respect to the Subject Property, but after

review of the Taxpayer's VAII petition, staff-granted (i.e., stipulated to) the 2017

homdStead'exemption, at the same time providing notice to the Taxpayers that the

t0
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VAB did not provide a forum for litigation ofhomestead exemption lien. Composite

Exhibit I.

31. Provided by the Property Appraiser to the Torpayer along with notice

of staff grant of homestead exemption for 2OL7 were the following two attachments:

A. State of Florida Department of Revenue Property Tur Oversight

Advisement Letter OPN 94-0006 (March 2, 1994). The DOR

advisement letter poses the query

1) whether you may afford-taxpayers the remedy of appeal to
a IVABI spqcial master where the turpayer's propefty becomes
subject to lien due to impropgr receipt of homestead
exemgfion.

-l i ,

' :'' ' and answers it in the negative.
. t t," -.. .... .. .

trt ... t...: '

B. .Letter from Miami-Dade County Clerk of the Courts and VAB dated
,i

February 26,2003. The 2003 letter from Harvey Ruvin, Clerk of the

Courts, confirns and reiterates that Legal Counsel for the Miami-Dade

County VAB "has advised that the VAB has no jurisdiction over cases

Stat, $ 1961.161(b) 't'f 'r' and that the VAB is without jurisdiction to

:::' attachments sent by Property Appraiser to Taxpayers).

32. Notwithstanding the clarity of the two advisories prohibiting VAB

1l
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jurisdiction over Property Appraiser liens--one from the DOR and the other from the

VAB ,itself--a Special Magistrate of the 2AlZ VAB proceeded explicitly to

adjudicate and enforce the Property Appraiser's 2016 homestead exemption lien

against the Subject Property, making the following express

"SPECIAL MAGISTRATE'S FINDINGS OX' F'ACT/
CONCLUSIONS OF'LAW AND RECOMMENDATIONS TO
TIIE MIAMI DN)E COT]NTY VALUE ADJUSTMENT BOARI)
REAL PROPERTY LEGAL ISSUES FOR TAX YEAR 2017

17-00898
Contested: HEX IHOMESTEAD EXEMPTTON] & CAP VALUE

,i.;i'.j.rlrjl ,", * * *

Summary: By PA: TAX LIENS FOR IMPROPER HEX ON TIIE
PROPERTY, TESTIMOI\TY & LEGAL
ARGUMENTS UNDER 193.1s5 & 196.011- 
NOT NOTIFYING PA OF CHANGE IN USE".

Exhibit J,(emphasis added).

33. Under the 1994 DOR Advisement Letter and the confirming advice of

VAB Legal Counsel of 2003, the 2017 VAB lacked jurisdiction to adjudicate or

enforce the Property Appraiser's 2016 homestead exemption clawback lien. The

Special Magistrate nonetheless assume jurisdiction and explicitly did adjudicate and

enforcdtttt'homestead exemption clawback lien. Prior to the scheduled May 23,

2018 Value Adjustment Board certification meeting, the Plaintiff-Taxpayers

therefore petitioned for issuance of a writ of prohibition to prevent the VAB from

acting. in excess of its jurisdiction by adopting the Special Magistrate's

recommendation to enforce the Property Appraiser's homestead exemption

12
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clawback lien for 2016 by removing the homestead exemption "cap" for tax year

2017.
:

34. The Plaintiff-Tapayers' petition for writ of prohibition sought to

prevent the VAB from exercising jurisdiction it did not have to adjudicate and

enforce the PropertyAppraiser's unlawful 2016 homestead exemption clawback lien

by removing the homestead exemption "cap" for 2017. A conformed copy of the

final order denying petition for writ of prohibition is attached hereto as Exhibit K.

35. The Property Appraiser lacked jurisdiction to "adjudicate" through lien

filed on July 7, 2Ol7 the reversal of the 2016 VAB $ant of renewal of hornestead

exemption to the Subject Property and "capped" value of $922,506. The 2017 VAB

lacked jurisdiction to enforce the Property Appraiser's lien filed July 7, 20t7.

Consequenfly, removal of the "capped" value of $941,878 for zAfi was

unauthbtilOd,'unlawfu l, and void.

;\4|SBRUUORE, the Plaintiff-Taxpayers pray the Court to enter judgment in

their favor, invalidating as void the Property Appraiser's homestead exemption

clawback lien for 2016 against the Subject Property filed July 7,2017;requiring the

Property'Appraiser to file forthwith in the public records of Miami-Dade County a

vacatur of such lien; reinstating the correct "capped" assessed value for 2017 of

$941,878; requiring the Tax Collector to correct his records accordingly for 2017;

decldiirlfi.ttie taxes paid and evidenced in Exhibit A as constituting 2017 taxes on

t3
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the Subject Property paid in full; correcting the 2018 and subsequent years' taxes

accordingly, as required by Nikolrts v. Haney,22l 5o.3d725 (Fla, 4th DCA 2017);

and providing Plaintiff-Taxpayers such additional relief as may be just and proper,

includirtg costs and fees and such sanctions as may be appropriate to address the

Properly Appraiser's abuse ofprocess and contumacious disregard for the processes

prescribed for a County Property Appraiser aggrieved by VAB grant of homestead

exemption and preservation of a homestead "cap" pursuant to section 193.155(1)(a)

& (b), Florida Statutes, and article VII, section (aXd)(1) a. &b.,Florida Constitution.

couNT rrr - HoMESTEApJDXEMPTTON
CLAWBACK LIEN 201 1.2015

, 
r;j.-i'i (i-.:i.ll-,

36. Plaintiff-Ta(payers adopt paragraphs 1-7 of this Complaint as though
- i:l'{i...i r'. ll\ir:

set forth verbatim.

37. On June 30, 2}l6,the Defendant Property Appraiser issued a 30-day

Notice of Intent to Lien "[i]n accordance with section 196.161, Florida Statutes" in

the amounJ of "$21,980.02."

38. Section 196.161(1)ft) referenced by the Property Appraiser provides

as follows:
.,1 .' '',; l

lg6.tdi Hiinrestead exemptions; lien imposed on property of person
' j:.., ,i' j

claimi.r.rg exemption although not a permanent resident.-
'&:., * ,(,..t,.

(b) In addition, upon determination by the properly appraiser that for any year

or years within the prior 10 years a person who was not entitled tQ a homestead

t4
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eximblib-n was sru-nted a homestead excmption.from sd valorem taxe!-, it shall be

the du.ty of the property appraiser making such determination to serve upon the

owner,A,nOtice of intent to record in the public records of the county a notice of ta:r

lien against any property owned by that person in the county, and such property shall
be identified in the notice of tax lien. Such property which is situated in this state

shall lie subject to the taxes exempted thereby, plus a penalty of 50 percent of the

unpaid taxes for each year and 15 percent interest per Ernnum. However, if a

homestead exemption is improperly granted as a result of a clerical mistake or an

omission by the properly appraiser, the person improperly receiving the exemption
shall not be assessed penalty and interest. Before any such lien may be filed, the
owner so notified must be given 30 days to pay the taxes, penalties, and interest.
(Emphasis added.)

irr'ii';ji,i., ..,..
;;.-3.9;1, The claim by the Property Appraiser that the Subject Property ceased
:'-;i -il'iJr 'r r ) ;l ;

to be'idhle homestead permanent residence of JESUS PACIIECO between 2011 and
.:::,..

2015 is false.'At no time between}0ll and 2015 (or 2018) did JESUS PACI{ECO

cease to,be a pernanent resident at the Subject Property or otherwise become

disentitled to homestead exemption as required by section 196.161(l) & (b)--the

only statute cited by the Property Appraiser in the required 30-day notice, dated June

30,2016. Wholly absent from the records of the Property Appraiser's Office which

precedi.:filing of the lien is any evidence whatsoever thatJESUS PACIIECO was

not ard'ontinuous permanent resident of the Subject Property between January l,
'-, ,t;

2011, and January 1,2015, inclusive.

40. Neither the Propenty Appraiser's Notice of Intent to Lien nor

underlying investigative SUMMARY REPORT factually or legally supports the

l5
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i-'-t. . '

lien. The SUMMARY REPORT begins with

."Summar.y

. 06-11-16 - parcel assigned to determine the possibility of a lien,
due to a multiple exemption with folio 02-4203-0A9-7020."

and ends with:

"Conclusion: lien homestead exemption til( year(s) 20ll-2015 with penalties
and interest, 2016 will be denied."

Exhibit J ("SUMMARY REPORT").

41, The Property Appraiser's investigative findings are limited to the

following:

. "0612412016- research began on the multiple and produced lien
case#13199 for folio 02-4203-009-7020,2006-2015, due to marriage
in 201 0-003 1 1 5, with a move out date of 201 0 to address I 872 Galleon
St #4 North Bay Village FL for JESUS PACIIECO and spouse
GWENDY CAROLINA ANDRADE,(an exemption is not noted),2. A
zOO4homestead application to the above address

l.rl',i;;:'.r 2. A2A04 homestead application to the above address and rental/
and rental, as a result, a lien will be placed on the above parcel for

iii. i ' ' homestead exemption tax years 2}ll-r}l5 with penalties and interest
due to marriage in 2010 as already noted."

Exhibit L.

42. Thus, the SUMMARY REPORT reveals that no inquiry whatsoever

was undertaken by the Property Appraiser whether the Subject Property continued

to be the permanent rbsidence of JESUS PACIIECO after his marriage in 2010. The

above-qrroted findings constitute at most an indication that the Property Appraiser

16
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should have inquired and investigated whether 20ll-2015 and 2016 homestead

exemption status of the Subject Property should be reviewed in order to ascertain

whether it continued to be the pennanent residence of JESUS PACIIECO after his

marriagb'in 2010. The above-quoted furdings not only do not support retrospective

revocation and clawback lien wrder the statute relied upon, but also affirmatively

demonstrate that the Property Appraiser identified no evidentiary or factual basis of

any sort for a finding that the Subject Property ceased to be the permanent residence

of JESUS PACIIECO. Therefore, the Property Appraiser's records provide no legal

basis for removing JOSE PACHECO's homestead exemption on the Subject

Property for 201 1,2015.

'rr){$.i]: 'ilhe Property Appraiser's own records demonsffate the absence of any

inquiry'{vliatsoever whether JEsUs PACI{ECO moved from the Subj ect Property at

any time between January 1,2011 and 2015. Section 192.042(l), Florida Statutes.

The Property Appraiser's records contain not a scintilla of evidence that the Subject

Property ceased to be JESUS PACI#CO's pernanent residence between2}ll and

2015, The homestead exemption revocation clawback lien is erroneous and

:

unauthori zgd by sections 1 96. 1 6 1 ( I )(b), Florida Statutes.

i,.:

,WHEREFORE, the Plaintiff-Tupayers pray the Court to enter judgment in

their 
''favor, 

invalidating the Property Appraiser's homestead exemption clawback

lien for 20II-2015; requiring the Property Appraiser to file forthwith in the public

17
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records of Miami-Dade County a vacatur of such lien; requiring the Tax Collector

to correctihis:records to show that no liens, penalty, nor interest are due on the

Subject,,Property for 2011-2015; requiring the State of Florida Department of

Revenue to recommend to the Auditor General of the State of Florida audit of the

S75,000,000-plus in retrospective exemption clawback liens imposed by the Miami-

Dade County Property Appraiser for 2011-2015, inclusive, and to monitor the

impositicin of such liens in the future in order to limit such liens to those supported

by law and fact; and imposing sanctions against the Property Appraiser, including

the aWiltd of'costs and fees of this action in favor of the Plaintiff-Taxpayers, along

with other and further relief as the Court may deem just and proper.

COIJNT IY
FLORIDA'S BETROACTIVE AD VALOREM TAX LTBN STATUTES: ARE,FACIALLY UNCONSTITUTIONAL

44. Plaintiff-Taxpayers adopt paragraphs L -7 of this Complaint as though

; t:.

set forth verbatim.

45., In pertinent part, section 196.011(9)(a), Florida Statutes, provides
.itj.:.iti:,.!. i)i ,.

follows:

The owner of any property granted an exemption who is not required
to file an annual application or statement shall notiff the property
appraiser promptly whenever the use of the property or the stahrs or
condition ofthe owner changes so as to change the exempt status ofthe
property. If any properly owner fails to so notiff the property appraiser
anil the property appraiser determines that for any year within the prior

18
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i. :'

,:.

10 years the owner was not entitled to receive such exemption, the
owner of the property is subject to the taxes exempted as a result of
suoh failure plus 15 percent interest per annum and a penalty of 50
percent of the taxes exempted. Except for homestead exemptions
controlled by s. 796.161, the properly appraiser making such
determination shall record in the public records of the county a notice
of tax lien against any property owned by that person or entity in the
county, and such property must be identified in the notice of tar lien.
Such property is subject to the payment of all taxes and penalties. Such
lien when filed shall attach to any property, identified in the notice of
tax lien, owned by the person who illegally or improperly received the
exemption. If such person no longer owns property in that county but
pwns property in some other county or counties in the state, the property
appraiser shall record a notice of tax lien in such other county or
counties, identifring the property owned by such person or entity in
such county or counties, and it shall become a lien against such property
in such county or counties.

OU: Section 196.161(1)(b), Florida Statutes, provides as follows:

196?161 Homestead exemptionsl lien imposed on property of person
claiming exemption although not a permanent resident.-

rl.**

(p). ;;,. 
-. In addition, upon determination by the property appraiser that for

fl4Y:Upar or years within the prior 10 years a person who was not entitled to a
homestead exemption was granted a homestead exemption from ad valorem
tqxes,.it shall be the duty ofthe properly appraiser making such determination
to serve upon the owner a notice of intent to record in the public records of
the county a notice of ta:r lien against any property owned by that person in
th<i county, and such property shall be identified in the notice of tar lien. Such
property which is situated in this state shall be subject to the ta<es exempted
thereby, plus a penalty of 50 percent of the unpaid taxes for each year and 15

pepcent interestper annum. However, if ahomestead exemption is improperly
granted as a result of a clerical mistake or an omission by the property
appraiser, the person improperly receiving the exemption shall not be assessed

Rgftalty and interest. Before any such lien may be filed, the owner so notified
g,u+st,be given 30 days to pay the tatres, penalties, and interest.

;:ri Ii-l

i,'
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47. The right 1o a hearing prior to final imposition of any ad valorem tax is

a propp,f,y,.,Ight under Florida law. No opportunity is provided by either section

'.i :, , :..,1.

196.011(9)(a) or section 196.161(1)(b), Florida Statutes, to a taxpayer to be heard

prior to imposition and recordation in the public records ofthe retroactive ad valorem

tax lien, which includes back taxes, 5oo/o per annum penalty, and l1%o per annum

interest, under whether the lien is imposed under section 196.011(9)(a) or

I 96. I 61 (1)(b), Florida Statutes.

48, The retroactive ad valorem tax lien provisions of sections 196.011(9)(a)

and 196..161(1Xb), Florida Statutes, therefore violate one or more following

constltutiohal gu arantee s :

t(d) article I, section 9, Florida Constitution, due process clause, which

provides as follows:

"Due process.-No person shall be deprived of life, liberty or
property without due process of law, or be twice put in jeopardy for the
saqle ofTense, or be compelled in ary criminal matter to be a witness
against oneself."

(b) amendment XIV, section 1, United States Constitution, due process
t /a i -r.

clause, which provides in pertinent part as follows:'iiii,ii i,,:l;,i

rtNo state shall make or enforce any law which shall abridge the
privileges or immunities of citizens of ttre United States; nor shall any
state deprive any person of life, liberty, or property, without due process

20
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person within its jurisdiction the equal

49. 42 U.S.C. section 1983 provides as follows:

"Everyperson who, under color of any statute...of any State. ..subjects,
or causes to be subjected, any citizen of the United States or other
person within the jurisdiction thereof to the deprivation of any rights,
privileges, or immunities secured by the Constitution and laws, shall be
liable to the patly injured in an action at law, suit in equity, or other
proper proceeding for redless. . .."

50., 42 U.S.C. section 1988(b) provides as follows:

"Attorney's fees[:] In any action or proceeding to enforce a provision
tif secrions 1981.,.1983, 1985, and 1986 of this title...the court, in its
discretion,frdy allowthe prevailing party, other than the United States,
a reasonable attorney's fee as part of the costs...."

WHEREFORE, the Plaintiff-Taxpayersi pray the Court to:
;

A. ' issue a declaration that the sections 196.011(9Xa) and 196.161(1Xb),

Florida Statutes, retroactive ad valorem tax lien statutes are unconstitutional, and

prohibit,their further enforcement; and

B: ri grant the Ptaintiff-Taxpayers their costs pursuant to section lg4.lg2,
;"'j

Floridd Statutes, and attorney's fees and costs pursuant to 42 U.S.C. section 1988,

along with such other and further relief as the Court may deem just and proper.

2l
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DEMAND FOR JTJRY TRIAL

Plaintiff-Taxpayers demand a jury trial for all matters herein triable as of right

before a jUry. Department of Revenue v. Printing House,644 So. 2d 498,501 (Fla.

lee4).

DATED: JULY 24II,2OI8

Respectfu lly submitted,

DANIEL A. WEISS, P.A.
Fla. BarNo.326119

Attorney for Pl ai nti ff- T axpayers
Museum Tower, Penthouse
150 W. Flagler Street
Miami, Florida 33130
Telephone: 305-928 -2422
Facsimile: 305-5 17 -1396
dweiss@proptanadj ust. com-

j garci a@proptaxadj ust.com
sl enis@propta:<adj ust. com

/s/ Daniel A. Weiss

By:
Daniel A. Weiss, Esq.
FIa. BrNo. 326119
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